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Thi s case concerns devel opnent plans for a |arge tract of
land in southern Orange County known as Bol sa Chica. Although
California Coastal Conmm ssion (Comm ssion) approved a Local
Coastal Program (LCP) for Bolsa Chica, the trial court found
defects in the programand remanded it to Conm ssion for further
proceedings. In this court both the opponents and proponents of
the LCP contend that the trial court erred.

The opponents of the LCP contend the trial court erred in
finding a planned rel ocation of a bird habitat was perm ssible
under the Coastal Act. The proponents of the LCP contend the
trial court erred in preventing residential devel opnent of a
wetl ands area and in requiring preservation of a pond that would
have been elimnated under the LCP in order to make roomfor a
street widening. The proponents also attack the trial court's
award of attorney fees to the opponents of the LCP

VW find the trial court erred with respect to relocation of
the bird habitat. The Coastal Act does not permt destruction of

an environnmental ly sensitive habitat area [ESHA] sinply because



the destruction is mtigated offsite. At the very least, there
nmust be some showi ng the destruction is needed to serve sone
ot her environnmental or economc interest recognized by the act.

W agree with the trial court's rulings as to the two
substanti ve issues raised by the proponents of the LCP. on the
record devel oped by Conmm ssion, neither residential devel oprent
in the wetlands nor destruction of the pond are permssible.

Wth respect to the trial court's award of attorney fees, we find
no abuse of discretion.
FACTUAL BACKGROUND

Bolsa Chicais a 1,588-acre area of undevel oped wetl ands and
coastal nesas. W ban devel opnment surrounds Bol sa Chica on three
sides. On the fourth side is the Pacific Qcean, separated from
Bol sa Chica by a narrow strip of beach, coastal dunes and coasta
bl uffs.

Approximately 1,300 acres of Bol sa Chica consist of |ow ands
ranging fromfully submerged saltwater in Bolsa Bay to areas of
freshwater and saltwater wetlands and islands of slightly raised
dry lands used by local wildlife for nesting and foraging.
However, a large part of the |ow ands is devoted to an active ol
field and at one tinme the area was farned.

The | owl ands are flanked by two nmesas, the Bol sa Chica nesa
on the north and the Huntington nesa on the south. The Bol sa
Chi ca nmesa consists of 215 acres of uplands hosting a variety of

habitat areas. Al though nuch of Huntington nesa is devel oped, a



| ong narrow undevel oped strip of the nmesa abutting the | ow ands
is the planned site of a public park.

In 1973 the State of California acquired 310 conti guous
acres of the Bolsa Chica low ands in settlenent of a dispute over
its ownership of several separate | ow and parcels and the
exi stence of a public trust easenent over other |ow and areas.

In 1985 the County of Orange and Comm ssion approved a | and
use plan for Bolsa Chica which contenplated fairly intense
devel oprment. The 1985 pl an al |l oned devel opnent of 5,700
residential units, a 75-acre nmarina and a 600-foot-w de navi gabl e
ocean channel and breakwat er.

By 1988 substantial concerns had been raised with res pect to
the environnental inpacts of the proposed nmari na and navi gabl e
ocean channel. Accordingly, a devel oper which owned a | arge
portion of Bolsa Chica, a group of concerned citizens, the state
| ands comm ssion, the County of Oange and the Gty of Huntington
Beach fornmed the Bolsa Chica Planning Coalition (coalition). The
coalition in turn devel oped an LCP for Bol sa Chica which
substantially reduced the intensity of devel opnent. The
coalition's LCP was eventual |y adopted by the Orange County Board
of Supervisors. Conmm ssion approved the LCP with suggested
nmodi fications which were adopted by the board of supervisors.

As approved by Comm ssion, the LCP elimnated the planned
mari na and navi gabl e ocean channel, elimnated 3 najor roads,

reduced residential devel oprent froma total of 5,700 hones to



2,500 hones on Bol sa Chica nesa and 900 hones in the | owl ands and
expanded pl anned open space and wetl ands restoration to 1, 300
acres.

The material features of the LCP which are in dispute here
are: the replacenent of a degraded eucal yptus grove on Bol sa
Chica nesa with a new raptor habitat consisting of nesting poles,
native trees and other native vegetation on Huntington nesa at
the sight of the planned public park; the residential devel opnent
in the | owl and area which the LCP permts as a nmeans of financing
restoration of substantially degraded wetl ands; and the
elimnation of Warner Pond on Bol sa Chica nesa in order to
accommodat e the w deni ng of \Warner Avenue.

Thr oughout the approval process several inte rested parties
and public interest groups, including the Bolsa Chica Land Trust,
Hunt i ngt on Beach Tonorrow, Shoshone-Gabrieleno Nation, Sierra
A ub and Surfrider Foundation (collectively the trust) objected
to these and other portions of the LCP.

PROCEDURAL HI STORY

On March 6, 1996, the trust filed a tinely petition for a
wit of mandate challenging the LCP. 1In addition to Comm ssion,
the petition named two | ocal agencies, the County of O ange and
the O ange County Flood Control D strict, as real parties in
interest. The petition also named a nunber of |andowners as rea

parties in interest.  those | andowners, only real parties in



interest Koll Real Estate G oup (Koll) and Fi el dst one Conpany
(Fieldstone) actively participated in the litigation

On April 16, 1997, before the matter could be heard on the
nmerits, Comm ssion nade a notion to have the LCP renmanded to it
so that Comm ssion could reconsider the plan in light of the
state's recent acquisition of Koll's |ow and property and the

state's adoption of an independent plan to fund restoration of

degraded portions of the lowands. 1 Al the other parties in the
litigation opposed Commssion’s notion to remand. The trial

court deferred ruling on the state's notion until it conducted a
hearing on the nerits.

Upon hearing the nmerits of the trust's challenge, the tria
court determned that, consistent with the requirenments of the
Coastal Act, the eucal yptus grove on Bol sa Chica nesa coul d be
elimnated in order to permt residential devel opnent there and
the habitat which existed at the grove regenerated on Huntington
nmesa. However, the trial court found that residentia
devel oprent of wetlands was not permtted by the act, even if it
woul d fund restoration of other portions of the wetlands. The
court found that although wetlands could be elimnated if needed

for a road or highway, Conmm ssion had not nade a required finding

1 Financing for the state's acquisition of Koll's |ow and

hol dings as well as its restoration plan was provi ded by the
Ports of Los Angel es and Long Beach as mtigation for dredging
and expansion the ports pl anned.



that the need to wi den Warner Road outwei ghed the val ue of
preservi ng Warner Pond.

Gven its disagreenent with Conmmssion, the tria | court
remanded the entire LCP natter to Comm ssion for further
proceedi ngs. The court found that, in light of its ruling on the
merits and renmand, the state's prior notion to remand was noot.
The trial court awarded the trust its attorney fees and
apportioned the award anong Kol |, Fiel dstone and Conmm ssi on.

I
Appeal ability

The trust, Fieldstone and Koll each filed a notice of appeal
fromthe substantive portions of the trial court's judgnent.

Fi el dstone, Koll and Comm ssion also filed separate appeal s
challenging the trial court's attorney fee award.

Prior to oral argunment we advised the parties of our concern
that the trial court's order renmanding this case to Comm ssion
was not appeal able. (See Board of Dental Exam ners v. Superior
Court (1998) 66 Cal.App.4th 1424, 1430-1431.) Notw thstanding
the |l ack of appellate jurisdiction, the parties have asked t hat
we reach the nerits of their respective clains. Because of the
public interest in this nmatter and because the case has been
fully briefed on the nerits, we will treat the appeals as

petitions for wits of mandanus. ( |bid.)



I
St andar ds of Review

The standards whi ch govern our review of the trial court's
decision are set forth in our opinion in Sierra Cub v.
California Coastal Com (1993) 19 Cal. App.4th 547, 556-557
(Batiquitos Lagoon): "Because this natter cane to the tria
court on a petition for a wit of nandate under Code of QG vil
Procedure section 1094.5, the trial court was obligated to
determ ne ' both whet her substantial evidence supports the
adm ni strative agency's findings and whether the findings support
the agency's decision.' [Ctation.]

"' [T] he agency whi ch renders the chal | enged deci si on nust
set forth findings to bridge the analytic gap between the raw
evi dence and ultimate deci sion or order. . . . By focusing .
upon the rel ati onshi ps between evi dence and fi ndi ngs and between
findings and ultimate action, the Legislature sought to direct
the reviewing court's attention to the analytic route the
adm ni strati ve agency travel ed fromevidence to action. 1In so
doing, we believe that the Legislature nust have contenpl at ed
that the agency would reveal this route." [QGtation.]

"Wiile a review ng court nmust nake certain an agency has
adequat el y disclosed its reasoni ng process, ' Topanga reiterates
the long established rule in California that admnistrative

findi ngs need not be as precise or formal as would be required of



a court [citation]. Indeed, the Suprene Court there considered a
pl anning comm ssion's sunmmary of "factual data" to be agency
findings [citation]. . . . Qher exanples of the judiciary's

w I lingness to focus on the substance rather than the form of
admni strative actions are legion. "As a practical natter,
omssions in [admnistrative] findings may sonetines be filled by
such rel evant references as are available.” [Gtation.] Thus,
where reference to the admnistrative record inforns the parties
and reviewi ng courts of the theory upon which an agency has
arrived at its ultimate finding and decision it has | ong been
recogni zed that the decision should be upheld if the agency "in
truth found those facts which as a matter of |aw are essential to
sustainits . . . [decision].” [Gtations.]' [QGtation.]

"I n determ ni ng whet her substantial evidence supports an
agency's reasoning process, the trial court nust | ook at the
"whole record.” [QGtations.] 'The "in light of the whole
record" | anguage nmeans that the court review ng the agency's
deci sion cannot just isolate the evidence supporting the findings
and call it a day, thereby disregardi ng other rel evant evi dence
inthe record. [QGtation.] Rather, the court nust consider al
rel evant evi dence, including evidence detracting fromthe
deci sion, a task which involves sone weighing to fairly estimate
the worth of the evidence. [Gtation.]' [Qtations.] That
[imted weighing is not an i ndependent revi ew where the court

substitutes its own findings or inferences for the agency's.



[CGtation.] 'It is for the agency to wei gh the preponderance of
conflicting evidence [citation]. GCourts may reverse an agency's
decision only if, based on the evidence before the agency, a
reasonabl e person could not reach the concl usion reached by the
agency." [Gtation.]' {QGtation.]"

"Finally, "[o]Jur role here is precisely the sanme as that of
the trial court. "[l]n an adm nistrative nandanus action where
no limted trial de novo is authorized by law, the trial and
appel | ate courts occupy in essence identical positions with
regard to the admnistrative record, exercising the appellate
function of determning whether the record is free fromlega
error. [Gtations.]" [Gtation.] Thus, the conclusions of the
superior court, and its disposition of the issues in this case,
are not conclusive on appeal. [Gtation.]" [Cdtation.]'
[Gtation.]"

11
Adm ni strative Interpretations

A recurring dispute anong the parties concerns the |evel of
def erence which we nust accord Conmssion's interpretation of the
Coastal Act. The Suprenme Court recently discussed the role of
admnistrative interpretation at sone length. (See Yamaha Cor p.
of Arerica v. State Bd. O Equalization (1998) 19 Cal.4th 1, 10-
13.) "It is a '"black letter' proposition that there are two
categories of admnistrative rules and that the distinction

bet ween themderives fromtheir different sources and ultinmately
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fromthe constitutional doctrine of the separation of powers.
One kind -- quasi-legislative rules -- represents an authentic
formof substantive |lawraking: Wthin its jurisdiction, the
agency has been del egated the Legi sl ature's | awraki ng power.
[CGtations.] Because agencies granted such substantive

rul emaki ng power are truly '"making law,' their quasi-|egislative
rules have the dignity of statutes. Wen a court assesses the
validity of such rules, the scope of its reviewis narrow |If
satisfied that the rule in question lay within the | awaki ng
authority del egated by the Legislature, and that it is reasonably
necessary to inplenent the purpose of the statute, judicia
reviewis at an end.

"It is the other class of admnistrative rules, those
interpreting a statute, that is at issue in this case. Unlike
quasi -l egislative rules, an agency's interpretation does not
inplicate the exercise of a del egated | awraki ng power; instead,
it represents the agency's view of the statute's | egal neaning
and effect, questions lying within the constitutional donain of
the courts. But because the agency will often be interpreting a
statute within its admnistrative jurisdiction, it may possess
special famliarity with satellite legal and regul atory issues.
It is this "expertise,' expressed as an interpretation (whether
in aregulation or less formally, as in the case of the Board's

tax annotations), that is the source of the presunptive val ue of
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the agency's views. An inportant corollary of agency
interpretations, however, is their dimnished power to bind.
Because an interpretation is an agency's |egal opinion, however
"expert,' rather than the exercise of a delegated |egislative
power to make law, it commands a commensurably | esser degree of
judicial deference. [CGtation.]

"Whet her judicial deference to an agency's interpretation is
appropriate and, if so, its extent -- the "weight' it should be
given -- is . . . fundanentally situational. A court assessing
the value of an interpretation nust consider conplex factors
material to the substantive |egal issue before it, the particul ar
agency offering the interpretation, and the conparative wei ght
the factors ought in reason to conmmand. Professor M chael
Asimow, an admnistrative | aw adviser to the California Law
Revi si on Comm ssion, has identified two broad categories of
factors relevant to a court's assessnment of the weight due an
agency's interpretation: Those 'indicating that the agency has a
conparative interpretive advantage over the courts,' and those
"indicating that the interpretation in question is probably
correct." [Qtations.]

"In the first category are factors that 'assunme the a gency
has expertise and techni cal know edge, especially where the | egal
text to be interpreted is technical, obscure, conplex, open-

ended, or entwined with issues of fact, policy, and discretion.
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A court is nore likely to defer to an agency's interpretation of
its own regulation than to its interpretation of a statute, since
the agency is likely to be intimately famliar with regul ations

it authored and sensitive to the practical inplications of one

interpretation over another.' [Ctation.] The second group of
factors in the Asinow classification -- those suggesting the
agency's interpretation is likely to be correct -- includes

i ndications of careful consideration by senior agency officials
("an interpretation of a statute contained in a regul ation
adopted after public notice and comrent is nore deserving of

def erence than [one] contained in an advice |etter prepared by a
single staff nenber' [citation], evidence that the agency 'has
consistently naintained the interpretation in question,
especially if [it] is long-standing' [citation] ('[a]
vacillating position . . . is entitled to no deference'
[citation]), and indications that the agency's interpretation was
cont enporaneous with | egislative enactnment of the statute being
interpreted. |If an agency has adopted an interpretive rule in
accordance with Admnistrative Procedure Act provisions -- which
i nclude procedures (e.g., notice to the public of the proposed
rule and opportunity for public comment) that enhance the
accuracy and reliability of the resulting admnistrative
"product” -- that circunstance weighs in favor of judicia

def erence. However, even formal interpretive rules do not

command t he sane wei ght as quasi-legislative rules. Because
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""the ultimate resolution of . . . legal questions rests with the
courts"™' [citation], judges play a greater role when revi ew ng
t he persuasive value of interpretive rules than they do in
determning the validity of quasi-legislative rules.” ( Yamaha
Corp. of Anerica v. State Bd. O Equalization, supra, 19 Cal.4th
at pp. 10-13.)

Wth these principles in mnd we turn to the substantive
i ssues raised by the parties.

|V
Eucal yptus G ove

A Hstory and Condition of the G ove

The LCP would permt residential devel opnment over five acres
of a six and one-half-acre eucal yptus grove on Bol sa Chi ca nesa.
The five acres where devel opnment woul d be permtted is owned by
Kol |l ; the renai nder of the grove is owed by the state.

The eucal yptus grove is not native to the area and was
pl anted al nost 100 years ago by a hunting club which owned | arge
portions of Bolsa Chica. Since the tinme of its planting, the
original 20-acre grove has di mni shed consi derably because of
devel oprent in the area and the | ack of any effort to preserve
it. |Indeed, although the eucal yptus grove was nine and two-
tenths acres large as recently as 1989, it had shrunk to no nore
than six and one-half acres by 1994 and portions of it were under

severe stress. According to expert testinony submtted to
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Comm ssi on, the grove is probably shrinking because of increased
salinity in the soil
Notw thstanding its current di mnished and deteriorating

condition, Coomssion identified the grove as an ESHA within the

meani ng of Public Resources Code section 30107.5. 2  The ESHA
identification was based on the fact the grove provided the only
significant |locally available roosting and nesting habitat for
birds of prey (raptors) in the Bolsa Chica area. At least 11
speci es of raptors have been identified as utilizing the site,
including the white-tailed kite, marsh hawk, sharp ski nned hawk,
Cooper's hawk and osprey. According to Comm ssion, a nunber of
the raptors are dependent upon the adjacent | ow and wetl ands for
food and the eucal yptus grove provides an ideal nearby | ookout
| ocation as well as a refuge and nesting site.

B. Section 30240

Under the Coastal Act, Commssion is required to protect the
coastal zone's delicately bal anced ecosystem (8§ 30001, subds.
(a)-(c); &8 30001.5, subd. (a); Cty of San Diego v. California
Coastal Com (1981) 119 Cal. App. 3d 228, 233; Sierra Cub v.
California Coastal Com (1993) 12 Cal.App.4th 602, 611 ( Pygny
Forest).) Thus in reviewng all prograns and projects governed

by the Coastal Act, Comm ssion nust consider the effect of

2 Al statutory references are to the Public Resources Code
unl ess ot herw se i ndi cat ed.
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proposed devel opnent on the environnent of the coast. (See Cty
of San Diego v. California Coastal Com, supra, 119 Cal. App.3d at
p. 234.)

In terns of the general protection the Coastal Act provides
for the coastal environnent, we have anal ogized it to the
California Environmental Quality Act (CEQA) (88 21000- 21174).
(Coastal Sout hwest Dev. Corp. v. California Coastal Zone
Conservation Com (1976) 55 Cal. App.3d 525, 537.) W have found
that under both the Coastal Act and CEQA: "' The courts are
enjoined to construe the statute liberally inlight of its
beneficient purposes. [Gtation.] The highest priority nmust be
given to environnmental consideration in interpreting the statute
[citation]."" ( lbid.)

In addition to the protection afforded by the requirenent
t hat Conm ssion consider the environnental inpact of all its
deci sions, the Coastal Act provides heightened protection to
ESHA's. ( Pgyny Forest, supra, 12 Cal.App.4th at p. 611.)
Section 30107.5 identifies an ESHA as "any area in which plant or
animal life or their habitats are either rare or especially
val uabl e because of their special nature or role in an ecosystem
and which could be easily disturbed or degraded by hunman
activities and devel opnents.” "The consequences of ESHA status
are delineated in section 30240: '(a) Environmental |y sensitive
habi tat areas shall be protected agai nst any significant

di sruption of habitat values, and only uses dependent on those
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resources shall be allowed within those areas. [1](b)

Devel opnent in areas adjacent to environnmentally sensitive

habi tat areas and parks and recreation areas shall be sited and
designed to prevent inpacts which would significantly degrade

t hose areas, and shall be conpatible with continuance of those
habitat and recreation areas.' Thus devel opnent in ESHA areas
thenselves is limted to uses dependent on those resources, and
devel oprent in adjacent areas nust carefully safeguard their
preservation." ( Pygny Forest, supra, 12 Cal.App.4th at p. 611

Comm ssion found that residential devel opnent in the
eucal yptus grove was perm ssi bl e under section 30240 because the
LCP required that an alternate raptor habitat be devel oped on
Hunti ngton nesa. Comm ssion reasoned that section 30240 only
requires that "habitat val ues" be protected and that given the
deteriorating condition of the grove, creation of a new raptor
habi tat on Huntington nesa was the best way to pronote the
"habi tat val ues" of the eucal yptus grove.

The reasoni ng Comm ssion enpl oyed i s seductive but, in the
end, unpersuasive. First, contrary to Koll's argunent, we are
not required to give great weight to the interpretation of
section 30240 set forth by Coonmssion in its findings approving
the LCP. The interpretati on was not contenporaneous wth
enact nent of section 30240 or the result of any considered
official interpretative effort and it did not carry any other of

the indicia of reliability which normally requires deference to
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an admnistrative interpretation. (See Yamaha Corp. of America
v. State Bd. of Equalization, supra, 19 Cal.4th at pp. 12-13.)

Secondly, the | anguage of section 30240 does not permt a
process by which the habitat values of an ESHA can be isol ated
and then recreated in another location. Rather, a literal
reading of the statute protects the area of an ESHA from uses
whi ch threaten the habitat val ues which exist in the ESHA
| nportantly, while the obvious goal of section 30240 is to
protect habitat values, the express terns of the statute do not
provide that protection by treating those val ues as intangibl es
whi ch can be noved fromplace to place to suit the needs of
devel opnent. Rather, the terns of the statute protect habitat
val ues by placing strict limts on the uses which may occur in an
ESHA and by carefully controlling the manner uses in the area
around the ESHA are devel oped. ( Pygny Forest, supra, 12
Cal . App. 4th at p. 611.)

Thirdly, contrary to Conm ssion's reasoni ng, section 30240
does not permt its restrictions to be ignored based on the
threatened or deteriorating condition of a particular ESHA Ve
do not doubt that in deciding whether a particular area is an
ESHA within the neaning of section 30107.5, Conm ssion nmay
consi der, anong other matters, its viability. (See Pygny Forest,
supra, 12 Cal.App.4th at pp. 614-615.) However, where, as is the
case here, Comm ssion has decided that an area is an ESHA

section 30240 does not itself provide Comm ssion power to alter
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its strict limtations. ( Id. at p. 617.) There is sinply no
reference in section 30240 which can be interpreted as
dimni shing the | evel of protection an ESHA recei ves based on its
viability. Rather, under the statutory schene, ESHA' s, whet her
they are pristine and grow ng or foul ed and threatened, receive
uniformtreatment and protection. (See Pygny Forest, supra, 12
Cal . App. 4th at p. 617.)

In this regard we agree with the tru st that Comm ssion's
interpretation of section 30240 woul d pose a threat to ESHA s.
As the trust points out, if, even though an ESHA neets the
requi rements of section 30107.5, application of section 30240's
otherwi se strict limtations al so depends on the relative
viability of an ESHA, devel opers will be encouraged to find
threats and hazards to all ESHAs |ocated in economcally
i nconveni ent |ocations. The pursuit of such hazards would in
turn only pronote the isolation and transfer of ESHA habit at
val ues to nore econom cally convenient |ocations. Such a system
of isolation and transfer based on econom c conveni ence woul d of
course be conpletely contrary to the goal of the Coastal Act
which is to protect all coastal zone resources and provide
hei ght ened protection to ESHA's. (88 30001, subds. (a)-(c),
30001.5, subd. (a); Pygny Forest, supra, 12 Cal.App.4th at p.
613.)

In short, while conprom se and bal ancing in |ight of

exi sting conditions is appropriate and i ndeed encouraged under
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ot her applicable portions of the Coastal Act, the power to
bal ance and conprom se conflicting interests cannot be found in
section 30240.

C.  Section 30007.5

Kol | argues that even if transfer of habitat val ues was not
perm ssi bl e under section 30240, such a transfer was permssible
under the provisions of section 30007.5 and our holding in
Bati quitos Lagoon. Section 30007.5 states: "The Legislature
further finds and recogni zes that conflicts may occur between one
or nore policies of the [Coastal Act]. The Legislature therefore
declares that in carrying out the provisions of this division
such conflicts be resolved in a manner whi ch on bal ance is the
nmost protective of significant coastal resources. In this
context, the Legislature declares that broader policies which,
for exanple, serve to concentrate devel opnent in close proximty
to urban and enpl oynent centers may be nore protective, overall
than specific wildlife habitat and other simlar resource
policies."

In Batiquitos Lagoon we were confronted with "the
conflicting interests of fish and fow." ( Batiquitos Lagoon,
supra, 19 Cal.App.4th at p. 550.) Each interest was protected by
a specific provision of the Coastal Act: the fish were protected
by section 30230 which directed that narine resources be
preserved and where feasible, restored; the fow were protected

by the requirenent of section 30233, subdivision (b), that the
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very substantial dredging needed to restore the fish habitat
avoid significant disruption of the bird habitat. W found that
under section 30007.5, Comm ssion could resol ve these conflicting
policy interests by favoring long-termrestoration of the fish
habi tat over the short term but significant, disruption of the
bird habitat. ( Id. at p. 562.)

Here, in contrast to the situation in Bati quit os Lagoon, the
record at this point will not support application of the
bal anci ng power provided by section 30007.5. Unlike the record
in that case, here our review of the proceedi ngs before
Comm ssi on does not disclose any policy or interest which
directly conflicts with application of section 30420 to the
eucal yptus grove. (See Pygny Forest, supra, 12 Cal.App.4th at p.
620. )

Al though the Coastal Act itself recognizes the val ue and
need for residential devel opnent (see 8§ 30001.5, subd. (b),
8 30007), nothing in the record or the briefs of the parties
suggests there is such an acute need for devel opnent of
residential housing in and around the eucal yptus grove that it
cannot be accommodat ed el sewhere. (Conpare Pygny Forest, supra,
12 Cal . App. 4th at p. 620 [no show ng residential devel opnent
needed in ESHAs].) Rather, the only articulated interests which
t he proposed transfer of the "habitat val ues" serves is
Comm ssion's expressed desire to preserve the raptor habitat

val ues over the long termand Comm ssion's subsidiary interest in
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repl aci ng non-native eucal yptus with native vegetation. However,
as the trust points out, there is no evidence in the record that
destruction of the grove is a prerequisite to creation of the
proposed Huntington nesa habitat. In the absence of evidence as
to why preservation of the raptor habitat at its current |ocation
i s unwor kabl e, we cannot reasonably concl ude that any genui ne
conflict between |ong-termand short-termgoal s exists.

In sumthen the trial court erred in sustaining that portion
of the LCP which permtted devel opnent of the eucal yptus grove.

V

Low and Wt | ands3

The Coastal Act provides a separate protection regine for
wet | ands. Under section 30121: "'Wetland' neans |ands wthin
t he coastal zone which may be covered periodically or permanently
with shall ow water and include sal twater narshes, freshwater
mar shes, open or cl osed bracki sh water narshes, swanps, nudflats,
and fens."

Section 30233, subdivision (a), protects wetlands by

providing: "The diking, filling, or dredging of . . . wetlands .

3 Conmi ssion contends the propriety of the trial court's rulings
on the | owl and wetl| ands and t he Warner Avenue Pond issues are
nmoot in light of the acquisition of the | oW and wetl ands by the
state and Koll's agreenent to Iimt devel opnent on Bol sa Chica
mesa. However, the propriety of the trial court's award of
attorney fees depends in part on the propriety of its ruling on

t hese issues, and thus we are required to consider themon the
nmerits. (See Save Qur Residential Environnment v. Gty of West
Hol | ywood (1992) 9 Cal . App.4th 1745, 1751.)
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shall be permtted in accordance with other applicable
provi sions of this division, where there is no feasible |ess
environnental | y danagi ng alternative, and where feasible
mtigati on measures have been provided to m nimze adverse
environnental effects, and shall be limted to the foll ow ng:

"(1) New or expanded port, energy, and coastal - dependent
industrial facilities, including comrercial fishing facilities.

"(2) Maintaining existing, or restoring previously dredged,
depths in existing navigational channels, turning basins, vessel
berthing and nooring areas, and boat |aunching ranps.

"(3) In wetland areas only, entrance channels for new or
expanded boating facilities; and in a degraded wetl and,
identified by the Departnent of Fish and Gane pursuant to
subdi vision (b) of Section 30411, for boating facilities if, in
conjunction with such boating facilities, a substantial portion
of the degraded wetland is restored and nmaintained as a
bi ol ogi cal |y productive wetland. The size of the wetland area
used for boating facilities, including berthing space, turning
basi ns, necessary navigation channels, and any necessary support
service facilities shall not exceed 25 percent of the degraded
wet | and.

"(4) In open coastal wa ters, other than wetlands, including
streans, estuaries, and | akes, new or expanded boating facilities
and the placenent of structural pilings for public recreational

piers that provide public access and recreati onal opportunities.
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"(5) Incidental public service purposes, including, but not
limted to, burying cables and pipes or inspection of pier and
mai nt enance of existing and outfall Iines.

"(6) Mneral extraction, including sand for restoring
beaches, except in environnental ly sensitive areas.

"(7) Restoration purposes.

"(8) Nature study, aquaculture, or simlar resource-
dependent activities."

Al t hough section 30233, subdivision (a), permts devel opnent
of wetland areas when needed as a neans of accommodati ng a whol e
host of varied uses, residential devel opnent is not a use
permtted in wetlands. Nonethel ess Comm ssion found that
residential devel opnent of portions of the Bol sa Chica | ow ands
was perm ssible, even though it would require destruction of
ot herwi se protected wetl ands, because the devel opnent woul d be
used to finance needed restoration of other degraded portions of
t he wet | ands.

Comm ssi on reasoned that, although section 30233,
subdi vi sion (b), does not expressly permt residential
devel oprent of wetl ands, authority for such devel opnent can be
found in the related provisions of section 30411, subdivision
(b). Section 30411, subdivision (b), states: "The Departnent of
Fish and Gane, in consultation with the comm ssion and the
Departnent of Boating and Waterways, may study degraded wet!| ands

and identify those which can nost feasibly be restored in
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conjunction wth devel opnent of a boating facility as provided in
subdi vision (a) of Section 30233. Any such study shall include
consideration of all of the follow ng:

"(1) Wiether the wetland is so severely degraded and its
natural processes so substantially inpaired that it is not
capabl e of recovering and naintaining a high | evel of biological
productivity w thout major restoration activities.

"(2) Wiether a substantial portion of the degr aded wetl and,
but in no event less than 75 percent, can be restored and
mai ntai ned as a highly productive wetland in conjunction with a
boating facilities project.

"(3) Wether restoration of the wetland' s natural val ues,
including its biological productivity and wildlife habitat
features, can nost feasibly be achieved and naintained in
conjunction with a boating facility or whether there are other
feasi bl e ways to achi eve such val ues."

Comm ssi on found that section 30411, subdivision (b)(3),
permts wetland restoration to be achieved by way of any neans
whi ch are nore feasible than devel opnent of boating facilities.
Because the county had previously found that devel opnent of a
mari na at Bol sa Chica was not feasible, Comm ssion further
reasoned that "residential developnent qualifies as a nore
feasi bl e met hod of achieving restoration . . . since the
construction and sale of the Low and residential units would fund

the restoration programand allowit to be inplenented."”
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The trial court rejected Coonmssion 's reasoning. The trial
court stated: "Section 30411 [, subdivision (b),] also does not
aut hori ze residential devel opnent. Rather, it authorizes the
Departnent of Fish and Gane to study and identify which degraded
wet | ands can feasibly be restored in conjunction with the
devel oprment of a boating facility. |In conducting its study, the
Departnent of Fish and Gane nust consi der whether the restoration
of the wetlands' val ues can be achieved and naintained in
conjunction with a boating facility 'or whether there are other
feasi bl e ways to achi eve such values.' The nost | ogical
interpretation of the quoted | anguage, construed in Iight of the
Coastal Act as a whole, requires the Departnent of Fish and Gane
to consider whether alternative |ess intrusive than devel oping a
boating facility are feasible. The Conmssion's interpretation
woul d open the door to any type of devel opnent in a wetl and
whenever a finding could be made that funds were otherw se
unavail able to restore degraded wetlands.” W agree with the
trial court.

First, we note the trial court's interpretation conports
with the plain neaning of section 30411, subdivision (b), which
expressly limts the power of the Departnent of Fish and Gane to
the study of boating projects authorized by section 30233,
subdivision (a). There is nothing on the face of section 30411,

subdi vision (b), which authorizes the devel opnent of residentia
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projects in wetland areas or for that matter authorizes any
devel oprent which is not permtted by section 30233.

Moreover , the alternative analysis required by section
30411, subdivision (b)(3), cannot be read to inferentially permt
t he devel opnent of facilities which are not otherw se permtted
by section 30233, subdivision (a). By its terns section 30233,
subdi vision (a), purports to set forth the purposes, in their
entirety, for which coastal wetlands can be devel oped. |If the
Legi sl ature intended that residential devel opnent of wetlands was
to be permtted, |ogic would suggest that such a use be set forth
unanbi guously on the face of section 30233, subdivision (a),
rather than as an inplied power under section 30411, subdi vi sion
(b) (3).

Another difficulty wth Coomssion's interpretation of
section 30411 is that the power to study the feasibility of
boating facilities rests with the Departnent of Fi sh and Gane,
not Commssion. W think it would be sonewhat incongruous to
provi de the Departnment of Fish and Ganme with the power to
determne, by way of a study, when residential devel opnent nay
occur in a coastal wetland. That power, it would seem would be
nore appropriately directly exercised by Comm ssion. |ndeed
section 30411, subdivision (a), provides, in pertinent part:

"The Departnent of Fish and Gane and the Fish and Ganme Conm ssion
are the principal state agencies responsible for t he

establ i shnment and control of wildlife and fishery managenent
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prograns."” (ltalics added.) There is nothing in the Coastal Act
or any other provision of |aw, which suggests the Departnent of
Fish and Game has any expertise with respect to the need for or

i npacts of residential devel opnent in the coastal zone.

VW are al so unpersuaded by the fact that Comm ssion's
interpretation has been set forth in Interpretative Quidelines it
adopt ed pursuant to authority granted to Conm ssion under section
30620, subdivision (b). (See California Coastal Com v. Ofice
of Adm n. Law (1989) 210 Cal . App.3d 758, 761-762.) Al though
because the guidelines were subject to a formal review and
adopti on process anal ogous to the Admnistrative Procedure Act
(Gov. Code, § 11340 et seq.) and for that reason are entitled to
great weight ( Coronado Yacht Club v. California Coastal Com
(1993) 13 Cal . App. 4th 860, 868), here the guidelines thensel ves
obliquely recogni ze that Comm ssion's interpretation expands the
uses and processes contenpl ated by sections 30233 and 302411.

The gui del i nes descri be a process under which Comm ssion

devel opers, agenci es and Conm ssion, rather than the Departnent
of Fish and Gane, consider alternatives to boating facilities.

| nportantly, however, the guidelines concede: "The Coastal Act
does not require the Departnent of Fish and Gane to undert ake
studi es which woul d set the process described in this section in
nmotion. . . . This section is, however, included to describe,
clarify, and encourage, public and private agencies to formul ate

i nnovative restoration projects to acconplish the legislative
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goal s and objectives described earlier.” In light of the express
l[imtation which appears on the face of section 30233 and the
express del egation of responsibility to the Departnent of Fish
and Gane under section 30411, Commssion's admttedly innovative
interpretation cannot be sustai ned.

In short, the trial court's interpretation is supported by
the plain |anguage of the statute, the need to give significance
to every word and phrase of the statute and the requirenent that
"statutes or statutory sections relating to the sane subject nust
be harnoni zed, both internally and with each other, to the extent
possi ble.” ( Dyna-Med, Inc. v. Fair Enploynent & Housing Com
(1987) 43 Cal .3d 1379, 1387.) Thus we find no error in the trial
court's finding that residential devel opnent of the | ow and
wet | ands was not permtted.

Vi
War ner Avenue Pond

The parties agree Warner Avenue Pond, which is located on
Bol sa Chica nmesa, is both an ESHA within the neaning of section
30107.5 and a wetland within the neaning of section 30121. As we
have noted under section 30240, the habitat values in an ESHA may
not be significantly disrupted and no use of an ESHA may occur
whi ch is not dependent on resources which exist in the ESHA As
we have al so noted under section 30233, subdivision (a), wetlands
are protected by specific limtations with respect to uses which

may occur in a wetland and by the requirenent that there be no
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feasible |l ess environnental | y danagi ng alternative to diking,
filling or dredging of a wetl and.

I n approving the LCP, Comm ssion found Warner Avenue Pond
could be filled to permt the w dening of Warner Avenue and that
the filling could be mtigated by offsite restorati on of other
wetlands on a ratio of four to one. Comm ssion found that
wi dening of the road was an "incidental public service" within
t he neani ng of section 30233, subdivision (a)(5), and therefore a
perm ssi bl e use of the wetland. Comm ssion's findings do not
di scuss the pond's status as an ESHA

The trial court found Comm ssion's findings were i nadequat e.
The trial court reasoned that in this instance the protection
provi ded by section 30240 to ESHA' s and the devel opnent permtted
by section 30233, subdivision (a)(5), were conflicting policies
within the neaning of section 30007.5 whi ch enpowered Conm ssion
to resol ve such policy conflicts in a manner which i s "nost
protective of coastal resources.” (8 30007.5, Batiquitos Lagoon,
supra, 19 Cal.App.4th at pp. 562-563.) However the trial court
further found that in order to exercise its power under section
30007.5, Conmm ssion was required by section 30200, subdi vi sion
(b), to make findings which identified and resol ved the policy
conflict. The trial court concluded Commssion's findings did
not neet these requirenents.

W agree with the trial court that Comm ssion's findings

were i nadequate with respect to Warner Avenue Pond. However, we
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reach that conclusion by way of a sonmewhat different anal ytica
path. In particular, we do not believe the policies enbodied in
sections 30240 and 30233 are in direct conflict necessitating
resort to the power provided by section 30007.5. Rather, in this
i nstance we agree with Conmm ssion's guidelines that the ESHA
protections provided by section 30240 are nore general provisions
and the wetl and protections provided by section 30233 are nore
specific and controlling when a wetland area is al so an ESHA

The guidelines state: "The Conm ssion generally considers
wet | ands, estuaries, streans, riparian habitats, |akes and
portions of open coastal waters to be environnmentally sensitive
habi tat areas because of the especially valuable role of these
habitat areas in maintaining the natural ecol ogi cal functioning
of many coastal habitat areas and because these areas are easily
degraded by human devel opnents. [In acting on an application for
devel oprent [of] one of these areas, the Conmm ssion considers al
relevant information. The follow ng specific policies apply to

t hese areas: Sections 30230; 30231; 30233; and 30236. Section
30240, a nore general policy, also applies, but the nore specific
| anguage in the forner sections is controlling where conflicts
exi st wth general provisions of Section 30240 (e.g., port
facilities may be permtted in wetlands under Section 30233 even
t hough they may not be resource dependent). This guideline
addresses wet environnmental |y sensitive habitat areas only. The

di scussion in this section and in section VI1 is not intended to
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describe or include all environnentally sensitive habitat areas
which may fall under Section 30240 of the Coastal Act.”

The guidelines go on to provide: "O all the
environnental |y sensitive habitat areas nentioned specifically in
t he Coastal Act, wetlands and estuaries are afforded the nost
stringent protection. In order to approve a project involving
the diking, filling, or dredging of a wetland or estuary, the
Comm ssion nust first find that the project is one of the
specific, enunerated uses set forth in Section 30233 of the Act
(these devel opnents and activities are listed in section A and
B. below). The Comm ssion nust then find that the project neets
all three requirenents of Section 30233 of the Act (see pp. 14-
17). In addition, permtted devel opnent in these areas nust neet
the requirenents of other applicable provisions of the Coastal
Act .

"A  Devel opnents and Activities Permtted in Wetlands and

Estuari es

"1. Port facilities.

"5. Incidental public service purposes whi ch
tenporarily inpact the resources of the area, which include, but
are not limted to, burying cables and pi pes, inspection of
pi ers, and mai ntenance of existing intake and outfall |ines

(roads do not qualify)." (ltalics added, fns. omtted.)
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Significantly, by way of a footnote Comm ssion expl ains that
"incidental services" may include, under certain circunstances,
road expansion: "Wen no other alternative exists, and when
consistent with the other provisions of this section, limted
expansi on of roadbeds and bridges necessary to nmaintain existing
traffic capacity nmay be permtted.”

W agree with these aspects of Comm ssion's guidelines. W
note Comm ssion's determnation that section 30233, subdi vision
(a), was neant to supplant the provisions of section 30240 is
supported by section 30233, subdivision (a)(6), which permts

m neral devel opnent in wetl ands except in environnmentally
sensitive areas." (ltalics added.) Because none of the other
permtted wetland uses set forth in section 30233, subdivision
(a), has such an express exception for ESHA' s, the inference
arises that had the drafters intended the uses permtted by
section 30233, subdivision (a), to be subject to ESHA protection,
t hey woul d have nade their intention explicit.

In addition to the inferential support found by reference to
section 30233, subdivision (a)(6), Commssion's interpretation is
al so supported by a broader view of the statutory schene.

Wetland ESHA's are unique in that although like all ESHA s they
need extraordi nary protection, there are inportant activities
such as fishing, boating, shipbuilding and other commrercial and

industrial activities which of necessity may occur on or near

wetl and areas. Inportantly, the value of such activities is
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specifically recogni zed by the act and Comm ssion is enpowered to
permt themto occur notw thstanding their adverse inpact on
coastal resources. (See 88 30001.2, 30708.)

The activities which may occur in wetland areas are, as
Comm ssion noted, set forth with great specificity and detail ed
[imtation in section 30233, subdivision (a). Such specificity
and detail does not occur either in the general provisions
accomodat i ng i ndustrial and commercial uses (see 88 30001. 2,
30708) or in the limtation on ESHA devel opnent set forth in
section 30240. Gven that section 30233, subdivision (a),
provi des specific and detailed limtation on the uses permtted
in wetland areas, we believe it was reasonable for Conm ssion to
conclude that with respect to wetland ESHA' s, section 30233,
subdivision (a), is a nore specific guideline for what nmay occur
in a wetland ESHA than either the accommodati on of devel opnent
expressed in sections 30001.2 and 30708 or the nore genera
[imtation set forth in section 30240.

Practicality, as well as the need to maintain a consi stent
| evel of wetland protection, suggest that devel oprnent of wetl and
ESHA' s are governed by the very specific and uniformlimtations
set forth in section 30233, subdivision (a), rather than by way
of the essentially ad hoc bal ancing process permtted by section
30007.5. QGven the nyriad of wetland areas which exist in the
coastal zone and the inherent conflict between the perm ssive

policy expressed in sections 30001.2 and 30708 and the
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restrictive policy of section 30240, in the absence of the
limtation set forth in section 30233, subdivision (a), case by
case bal ancing of interests under section 30007.5 woul d be
repeatedly required.

Al t hough we accept Comm ssion's interpretation of sections
30233 and 30240, we do not accept Comm ssion's application of
that interpretation to Warner Avenue Pond. In particular we note
that under Comm ssion's interpretation, incidental public
services are limted to tenporary disruptions and do not usually
i ncl ude permanent roadway expansions. Roadway expansi ons are
permtted only when no other alternative exists and the expansi on
IS necessary to maintain existing traffic capacity. As the trust
poi nts out, Comm ssion found that the w dening of \Warner Avenue
was needed to accommodate future traffic created by | ocal and
regi onal devel opnent in the area. Contrary to Koll's argunent,
this imted exception cannot be extended by finding that a
roadway expansion is permssible when, although it increases the
vehicl e capacity of a roadway, it is designed to nmaintain an
existing level of traffic service. Such an interpretation of the
exception would entirely consunme the limtation Conm ssion has
put on the incidental public services otherwi se permtted by
section 30233, subdivision (a)(2).

In sumthen, like the trial court we find that the LCP is
defective insofar as it approves the filling of Warner Avenue

Pond.
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Vi
Attor ney Fees

The trial court awarded the trust its attorney fees under
the provisions of section Code of Gvil Procedure section 1021.5
and divided those fees between Koll, Fieldstone and the state.
Those parties do not challenge the anmount of fees awarded but the
propriety of any award in the context of a dispute over adoption
of an LCP.

For their part, Koll and Fieldstone contend that it is
i mproper and i ndeed unconstitutional to award fees where
Comm ssion, not they, were found to have nmade inadequate
findings. This argunent is, frankly, somewhat di singenuous.
Both Kol |l and Fi el dstone vi gorously defended Comm ssion's
findings both in the trial court and do so agai n on appeal.
| ndeed, the vigor of their defense of Comm ssion's findings was
so great that they opposed Commssion's efforts to have the
matter remanded so that it could nmake new findings. It suffices
to say the vigor of Koll and Fi el dstone's defense no doubt
conpel led the trust to incur substantial attorney fees and
accordingly nmake it fair under the equitable principles enbodied
in Code of Gvil Procedure section 1021.5 to inpose sone of those
costs on Koll and Fieldstone. (See San Bernadino Vall ey Audobon
Society, Inc. v. County of San Bernardino (1984) 155 Cal. App. 3d

738, 755-757; Serrano v. Priest (1977) 20 Cal.3d 25, 42-47.)
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Comm ssion argues the trial court abused its discretion in
awardi ng attorney fees against it because it believes a great
deal of the expense the trust incurred could have been avoided if
the trust had agreed to Commssion's effort in the trial court to
remand the wetlands issues in light of the state's acquisition of
Koll"s I ow and hol dings. This argunent presupposes that the
trust's opposition to the remand woul d have persuaded the trial
court to remand the matter even in light of Koll and Fiel dstone's
separate opposition to the remand. Because the trial court both
deni ed the remand and awarded the attorney fees, we nust concl ude
that it did not believe the trust's position with respect to the
remand conpelled the trust to incur unnecessary fees.

Finally, Comm ssion contends that the inposition of attorney
fees has inposed an undue hardship onit. As the trust points
out, this is not a factor which courts are required to consi der
in awarding attorney fees against a public agency. (See San
Ber nadi no Val | ey Audobon Society, Inc. v. County of San
Ber nardi no, supra, 155 Cal.App.3d at p. 755, fn. 2.) Rather,
this is a concern Conm ssion should nore properly address to the
Legislature in either securing an appropriation to relieve the
hardshi p or in obtaining an anendnent to Code of Gvil Procedure
section 1021.5 which would require that trial courts consider the
i npact on the operations of public agencies before inposing fees

on them
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D SPCSI Tl ON
The trust's petition is granted in part and the superior
court is directed to grant the trust's adm nistrative nmandanus
petition with respect to the eucal yptus grove; in all other
respects, the parties' petitions are denied. Trust to recover
its costs.

CERTI FI ED FCR PUBLI CATI ON

BENKE, J.
WE CONCUR:

WORK, Acting P.J.

HUFFNVAN, J.
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